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About the Australian Blindness Forum
The Australian Blindness Forum (ABF) was formed in 1992 and is funded only by its members. ABF is an Australian public company limited by guarantee and governed by a Board of Directors. ABF is the peak body representing blindness, low vision and rehabilitation in the blindness sector.
Membership of ABF is open to any organisation that has as its primary objects the provision of services to people who are blind or vision impaired, or whose activities are substantially connected with the welfare of people who are blind or vision impaired, and those whose activities are substantially related to the prevention of blindness.
As Australia’s representative to the World Blind Union, the ABF has strong connections with the international blind and vision impaired community. 
ABF comprises 16 blindness sector service providers whose expertise and knowledge are reflected in the following comments.
ABF Response
ABF congratulates the Australian Government on ratifying the Marrakesh Treaty and for the proposed amendments to streamline and modernise the copyright legislation.
However we look forward to the day that all mediums – print, digital and multimedia – are all produced in an accessible format so that all members of the community can, simultaneously and at the same price, access information. We would encourage government legislation to achieve this.
ABF appreciates the opportunity to provide a response to the Department of Communications on the Copyright Amendment (Disability Access and Other Measures) Bill 2016 Exposure Draft.
Overall ABF supports the proposed amendments as they appear to provide much more flexibility to individuals and organisations to access copyright material in alternative formats.
Please find below ABF’s response to specific aspects of the Exposure Draft. 
Definitions
‘person with a disability’ – a person with a disability that causes the person difficulty in reading, viewing or hearing copyright material in a particular form
ABF supports this consolidated definition of ‘person with a disability’ which is modelled on the existing s.200AB(4) of the Copyright Act 1968 (Copyright Act). ABF understands this definition is broad enough to capture all disabilities that have difficulty in accessing copyright material unless it is in their chosen form. 
ABF also understands it is intended that this definition is broad enough to include a person with a disability that causes the person difficulty in comprehending copyright material in a particular form and would allow the production of material in Easy English. ABF would welcome any further clarification of this to be included in the explanatory memorandum of the Copyright Amendment (Disability Access and Other Measures) Bill 2016 (the Bill) or other guidance material.
ABF would not necessarily support any further broadening of the definition of disability within the Copyright Act, such as the broader definition of disability in the Disability Discrimination Act 1992 (DDA). While ABF would not want to disadvantage any other person with a disability accessing copyright material, this has to be balanced with the copyright provisions for disability access being workable and accepted by authors and the publishing industry. A very broad definition of disability may present difficulties in the future if it is not considered workable in practice by the publishing industry.
‘copyright material’ – means anything in which copyright subsists
ABF supports this streamlined definition of copyright material to include all material rather than just a ‘work’ as it is previously defined in the Copyright Act. ABF acknowledges that copyright can subsist in many forms and so this broad definition is welcomed. In particular, ABF understands this definition would include accessing musical works, such as sheet music and audio-visual content. ABF also understands it is intended that this broader, more flexible definition will ensure future technological developments that result in different formats will be covered by this definition which provides much greater flexibility.
‘institution assisting persons with a disability’ means – 
a) an educational institution; or
b) an institution that has as its principal function, or one of its principal functions, the provision of assistance to persons with a disability
ABF supports the broadening of this definition to include all entities that provide assistance to people with disability and the consolidation of the different definitions in the current Copyright Act. 
However, ABF would prefer this definition to use the term ‘organisation’ rather than ‘institution’. The term ‘organisation’ would better reflect the broad group of entities that have as their principal functions, the provision of assistance to people with disability. All of ABF’s members and associates are such entities but would not necessarily identify that they are an institution.


Fair Dealing
Section 113E of the Exposure Draft describes what is considered ‘fair dealing’ for the purpose of access by people with disability. 
ABF understands that the proposed amendments in s113E were intended to reflect the provisions in s200AB of the current Copyright Act but in a more simplified and consolidated way and were intended to have a similar effect. That is, s113E replaces the provisions of S200AB(4) with a fair dealing exception for individuals with a disability. 
ABF supports the removal of S200AB because ABF members have reported that ambiguities and difficulties in the interpretation of the section have caused significant practical problems for libraries and educational institutions. 
However, ABF is concerned that s113E of the Bill does not give an individual as much certainty as s200AB of the Copyright Act currently does. That is, it is not clear that an individual will not be infringing copyright by copying whole books they have legally bought or borrowed and converting them into another form that they can read with assistive technology and software such as braille displays or synthetic speech. ABF understands this is because individuals have to rely on the fair dealing exception that is open to interpretation and ultimately is subject to determinations of the Tribunal.
ABF’s members believe such uncertainty is unfair and discriminatory to individuals who are blind or vision impaired. This Bill provides an opportune time for the Government to ensure people with disability are given absolute certainty that they are not in breach of copyright when converting content into accessible formats they can read. 
As an example, ABF supports the disability provisions in the United Kingdom’s Copyright (Visually Impaired Persons) Act 2002 that make it very clear it is lawful for a person with a disability to copy the whole (or part) of a work. That is, that Act provides an exception to allow a person who is blind or has low vision to produce a ‘one-for-one’ accessible copy of anything to which they have legitimate access.
In addition, the term ‘fair dealing’ has different connotations for different stakeholders and, as such, ABF is not confident that the publishing industry will interpret the term ‘fair dealing’ in the same way as an individual who is blind.
Further certainty about these amendments could be provided in a number of ways. ABF’s preference is for a specific exception to be included in the Copyright Act similar to the UK provision mentioned above. Other options would be to clarify the application of the fair dealing provisions to individuals in future Guidelines on the operation of this section or include further clarification in the Explanatory Memorandum of the Bill.
Commercial Availability
ABF welcomes the proposed change to the commercial availability test so that it only applies to the specific accessible format required by a person with a disability.
ABF has members that provide library materials in accessible formats to people who are blind or vision impaired. In fact, currently there are three organisations in Australia that provide accessible library information with over 20 000 borrowers. 
The current requirement in the Copyright Act to apply the commercial availability test is a significant barrier to the efficient production of materials in accessible formats, resulting in production delays, wasted resources, and restrictions in the range of materials that they are able to make available to borrowers in accessible formats.
Therefore, in view of such difficulties with the commercial availability test, ABF supports the proposed amendments in the Bill. These amendments will mean that the commercial availability test will apply to the specific accessible format required by a person with a disability, and not to accessible formats in general. 
As an example, if a title is not commercially available in hardcopy braille, a provider of library materials, will be able to produce that title in hardcopy braille even if the title is commercially available in audio format. This is a welcome development for both organisations assisting people with disability and people who are blind or vision impaired.
International organisations
ABF notes s113F of the Bill reflects the current test in the Copyright Act relating to institutions having to satisfy a 3-step test before it can be certain it is not infringing copyright. ABF members have previously highlighted that the application of this test to entities in overseas jurisdictions makes it very difficult for institutions in Australia to assist people with disability in accessing the hundreds of thousands of books and other material available overseas.
For example, Bookshare is the world’s largest online library for people with print disabilities that is based in the United States. Bookshare says more than 360,000 people in nearly 50 countries have access to its collection of over 350,000 titles[footnoteRef:1]. Bookshare is only able to make titles available to other countries where publishers have given specific permission. [1: http://www.bookshare.org/cms/about ] 

Bookshare has advised ABF Members that it is impossible for them to satisfy the current 3-step test in relation to commercial availability in Australia and, as such, Australians with print disabilities only have access to half the titles available from Bookshare, the lowest number of any country.
ABF is seeking further certainty, for example, in the Regulations, that the proposed amendments to the Copyright Act will ensure Australians will be able to access all titles offered by entities based overseas such as Bookshare. That is, that entities like Bookshare are not required to comply with the commercial availability test.
Broadcasting
ABF is seeking further clarity that s113F, which relates to use of copyright material by institutions assisting people with a disability, includes broadcasting and transmission via the internet of digital information. Given the definition of copyright material includes anything in which copyright subsists, ABF understands this will allow broadcasters such as Radio for the Print Handicapped to extend its services. 
ABF would appreciate further clarification as to whether the greater flexibility in the definition of “broadcast” would include services such as “on demand” listening (which allows people to listen to programs again for a certain period of time after the original broadcast and which would make more material available to people with disability) and “audio description” (where organisations can take a copy of broadcasted material and add audio description so that people with disability can access that broadcast).
ABF is seeking further clarity on this issue in future Guidelines or the Explanatory Memorandum to the Bill.
National Database
ABF notes in s113F of the Bill, which relates to the use of copyright material by institutions assisting persons with a disability, subsection (b) states that the institution needs to be satisfied that the material cannot be obtained in the format that the person with a disability requires and within a reasonable time at an ordinary commercial price.
ABF is concerned that if the proposed amendments result in voluntary rather than mandatory reporting, it will be very difficult for institutions, such as educational institutions, to determine whether or not material already exists in the appropriate format. A national database of all available materials in alternative formats would be useful for this purpose. An entity such as the National Library of Australia or the Copyright Agency Ltd would be ideal entities to maintain such a database. 
ABF would support further detail in the Explanatory Memorandum to the Bill to encourage voluntary reporting and would also be happy to be involved in further discussions with the relevant parties on this topic.
Archiving materials
ABF is seeking further clarification on archiving material in alternative formats for educational institutions. ABF’s understanding that the standard archiving provisions will apply to educational institutions.
ABF would support further detail on this issue to be set out in future Guidelines or the Explanatory Memorandum to the Bill.
Safe Harbours
The development of new technology provides many new opportunities for organisations that assist people with disability to develop innovative online services and to distribute existing materials in more ways.
ABF understands the current “safe harbour” provisions in the Copyright Act provide some protections for carriage service providers but that the proposed amendments as outlined in the Bill expands the current safe harbour provisions to cover a broader range of entities, including educational institutions and other online services.
ABF supports the proposed amendments to the safe harbour provisions, in particular the removal of the word “carriage” in the definition. ABF members believe the broadened definition will provide greater protection for organisations that assist people with disability through online services.
Guidelines
As foreshadowed in the Guiding Questions document released by the Department of Communications in December 2015, ABF would like to be involved in any future consultation on Guidelines to identify best practice approaches to dealing with accessible copies and other relevant matters relating to the practical application of the proposed amendments.
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